
1D18-2206 

IN THE DISTRICT COURT OF APPEAL  

FOR THE FIRST DISTRICT, STATE OF FLORIDA 

________________________________________ 

FLORIDA DEPARTMENT OF  

HEALTH, et al., 

Appellants, 

 

 

v. 

 

PEOPLE UNITED FOR MEDICAL  

MARIJUANA, et al., 

Appellees. 

_______________________________________ 

APPELLANTS’ RESPONSE IN OPPOSITION TO 

APPELLEES’ SUGGESTION FOR PASS-THROUGH CERTIFICATION 

_______________________________________ 

SECOND JUDICIAL CIRCUIT CASE NO. 2017 CA 1394 

________________________________________ 

 

 

 

 

Office of the Attorney General 

PL-01, The Capitol 

Tallahassee, Florida 32399-1050  

(850) 414-3300 

(850) 410-2672 (fax) 

rachel.nordby@myfloridalegal.com 

karen.brodeen@myfloridalegal.com 

 

PAMELA JO BONDI 

Attorney General 

 

RACHEL NORDBY (FBN 056606) 

Senior Deputy Solicitor General 

 

KAREN A. BRODEEN (FBN 512771) 

Senior Assistant Attorney General 

 

 

Counsel for Appellants 

 

R
E

C
E

IV
E

D
, 6

/1
2/

20
18

 4
:4

3 
PM

, K
ri

st
in

a 
Sa

m
ue

ls
, F

ir
st

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l



  1  

The Court should deny Appellees’ suggestion for pass-through certification. 

As a threshold matter, the suggestion is untimely because it was not filed “within 

10 days from the filing of the notice of appeal.” Fla. R. App. P. 9.125(c). But even 

if the suggestion were timely, Appellees cannot show that this appeal is one of the 

rare cases that requires “immediate resolution by the supreme court.” Fla. R. App. 

P. 9.125(a). Rather, the normal appellate process should run its course, and the 

Court should deny Appellees’ request. 

ARGUMENT 

As a threshold matter, Appellees’ suggestion should be denied as untimely. 

Rule 9.125 requires that a suggestion for certification “be filed within 10 days from 

the filing of the notice of appeal.” Fla. R. App. P. 9.125(c); see also Comm. Notes 

to 1980 Amendment (“Subdivision (c) . . . . requires the suggestion be filed within 

10 days from the filing of the notice of appeal.”). Here, the notice of appeal was 

filed on May 25, 2018. See Notice of Appeal, People United for Med. Marijuana v. 

Fla. Dep’t of Health, Case No. 2017 CA 1394 (Fla. 2d Cir. Ct. May 25, 2018). 

Any suggestion under Rule 9.125 was therefore due 10 days later, on June 4. 

Appellees’ suggestion came four days beyond that deadline, on June 8. Because 

the 10-day deadline is triggered by the date of filing the notice of appeal, Appellees 

cannot claim the extra five days allowed under Rule 2.514, because that rule 



  2  

applies only to timeframes and deadlines triggered “after service.” Fla. R. Jud. 

Admin. 2.514(b). This Court should deny Appellees’ untimely suggestion.  

Even if Appellees’ suggestion had been timely filed, this case does not 

warrant certification for pass-through jurisdiction. It is well-settled that pass-

through jurisdiction is appropriate only in the rarest of circumstances. See State v. 

Adkins, 71 So. 3d 184, 186 n.1 (Fla. 2d DCA 2011) (noting that the “court has 

invoked the rule only in a handful of very exceptional appeals”); Fla. Dep’t of 

Agric. & Cons. Servs. v. Haire, 832 So. 2d 778, 781 (Fla. 4th DCA 2002) (noting 

that consideration of pass-through “should be rare”). The Constitution explicitly 

limits it to cases that “require immediate resolution by the supreme court,” Art. V, 

§ 3(b)(5), Fla. Const.—like important election contests, see Palm Beach Cty. 

Canvassing Bd. v. Harris, 772 So. 2d 1273 (Fla. 2000), cases that “could affect 

literally thousands of past and present prosecutions throughout the state,” Adkins, 

71 So. 3d at 185, or ballot challenges brought shortly before ballots were printed, 

see, e.g., ACLU of Fla., Inc. v. Hood, 881 So. 2d 664, 666 (Fla. 1st DCA 2004).  

Although Appellees rely on League of Women Voters of Florida. v. Detzner 

to support their claim that any “doubts should be resolved in favor of certification,” 

Sugg. at 3, that case resulted in certification for unique case-specific reasons not 

present here. See 178 So. 3d 6, 8 (Fla. 1st DCA 2014) (“In this case, any doubts 

about the need for immediate review by the supreme court should be resolved in 
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favor of certification.” (emphasis added)). Specifically, this Court en banc “had 

already certified a prior [interlocutory] order in [the] case for review by the 

supreme court,” and denial of the second certification suggestion would place the 

supreme court “in the position of reviewing an interlocutory order while the appeal 

from the final order is pending in this court.” Id. Here, there is no threat of 

piecemeal litigation resulting from a denial of Appellees’ request for certification.  

Cases like this one do not warrant the extraordinary procedure requested by 

Appellees. This case presents a constitutional challenge to the Legislature’s 

exclusion of marijuana “in a form for smoking” from the statutory definition of 

medical use in section 381.986, Florida Statutes. Appellees argue that the statute is 

unconstitutional under Florida’s Medical Marijuana Amendment, codified in 

Article X, section 29 of Florida’s Constitution. This Court routinely considers 

constitutional challenges and other important cases, and Appellees’ insistence that 

this case is supremely important, Sugg. at 1, does not distinguish it from countless 

other important cases, including those raising a constitutional challenge.  

Appellees rely on the false premise that pass-through is warranted because 

“Supreme Court review is virtually certain.” Sugg. at 5. But in most cases where 

constitutional challenges are presented to a district court, there is always a 

plausible path to the Florida Supreme Court, either through its mandatory review 

of “decisions of district courts of appeal declaring invalid a state statute,” Art V, 
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§ 3(b)(1), Fla. Const., or its discretionary review of district court decisions “that 

expressly declare valid a state statute,” id. § 3(b)(3). Through its structuring of how 

constitutional questions may ultimately reach the Supreme Court, Florida’s 

Constitution allows district court to serve as courts of last resort for many 

important, constitutional questions. That Supreme Court review is possible in this 

case does not mean that Appellees may leapfrog over this Court.  

Indeed, even if the Supreme Court eventually decides this case, bypassing 

this Court’s determination would deprive it of this Court’s views. The Justices 

themselves have recognized that, even if the Supreme Court is “eventually . . . 

called upon to adjudicate the constitutionality” of a statute, its “decision will be a 

more informed one because of [this Court’s] intermediate appellate review.” Fla. 

Dep’t of Agric. & Consumer Servs. v. Haire, 824 So. 2d 167, 168 (Fla. 2002) 

(Pariente, J., concurring). Appellees’ approach to pass-through jurisdiction would 

therefore “be inconsistent with [the Supreme Court’s] view that all issues, 

including those regarding statutory construction and constitutionality, should—

where at all possible—first be finally litigated in the trial court and then initially 

reviewed by the appellate court.” Id. at 168. 

Appellees claim a need for immediate resolution because the challenged 

statute “criminalizes a constitutional right to obtain a medical treatment.” Sugg. at 

3. But that is not the case. The plain language of the Medical Marijuana 
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Amendment does not establish any “right” to use medical marijuana at all. Rather, 

by its plain terms, its legal effect is to provide an immunity from “criminal or civil 

liability or sanctions under Florida law,” for “qualifying patient[s] or caregivers,” 

for “medical use of marijuana” that is “in compliance” with the Amendment, Art. 

X, § 29(a)(1), Fla. Const. And of course, federal law independently prohibits 

Appellees from manufacturing, distributing, or possessing marijuana. See Art. X, § 

29(c)(5), Fla. Const. (“Nothing in this section requires the violation of federal law 

or purports to give immunity under federal law.”); see also 21 U.S.C. §§ 

812(c)(10), 841(a)(1), 844(a). In short, compliance with the Amendment includes 

compliance with valid laws that are reasonably calculated to ensure the safe use of 

medical marijuana. See Art. X, § 29(b)(6), (d), (e), Fla. Const. 

Finally, there are various other forms of medical marijuana presently 

available and approved (or permitted) under section 381.986, Florida Statutes, in 

Florida for qualifying patients. For example, vaping or vaporization of marijuana 

flower is permitted for medical use, so long as the flower is in a sealed, tamper-

proof receptacle. See § 381.986(1)(j)2., Fla. Stat. 

CONCLUSION 

Appellants’ suggestion for pass-through certification should be denied 

because it is untimely, and because this case is not one of the rare, exceptional 

appeals that “require immediate resolution by the supreme court.”  
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